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Abstract

It is usually argued that without protection toellectual property rights (especially patents)
foreign direct investment by multinational entesps would not take place, as it is a kind of
investment essential to generate the new produuishvdeveloping countries need to increase their
welfare. According to this logic, the TRIPS agreameould protect intellectual property rights and
promote development through technological advanoenmdéowever, there is significant evidence
that TRIPS was the result of a select group of ethees fostering their firms’ monopoly rights. & i
argued in this paper that Veblen's ideas can b@weegdul tool to understand the strategies of
multinational enterprises to assure monopoly rights
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Introduction

The TRIPS Agreement has been presented as a rigces$romote innovative effort,
which is essential to increase the welfare of dgsialy countries through new products and cheaper
production processes. According to this logic, TIPS agreement would protect intellectual
property rights and promote development throughnelogical advancement.

However, there is significant evidence that TRIP&swhe result of a select group of
executives fostering their firms’ monopoly righlisis argued in this paper that Veblen’s ideas can
be a powerful tool to understand the strategiesnoftinational enterprises to assure monopoly
rights. In this sense, the first section discusBesTRIPS Agreement and its usual defense based on
dynamic efficiency gains produced by patent rightt exceed static efficiency losses. The second
section discusses Veblen's concept of strategibdtsaye”, which has deep implications for
Veblen’s concept of efficiency. Then the issue atigpits in Veblen is introduced in the third section
through Veblen’s analysis of intangible assets. fidweth section discusses Veblen's concept of
efficiency as serviceability. The fifth section disses some evidences of multinational strategies i

TRIPS Agreement that corroborate Veblen’s thesibriéf conclusion ends the paper.
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The TRIPS Agreement and the Argument of Patent Dynamic Efficiency

Usually the TRIPS Agreement is presented as thecadedgement of the impersonal
forces of internationalized markets. Given thatititernational mobility of capital was dramatically
expanded by the so-called globalization movementdesthe end of the last century, it has become
urgent to concede the demands of property right$eption in general — and specifically to the
demands of intellectual property rights with parkée emphasis on patents — unless one would want
torenounce to share the technological advancewmsedf by multinational enterprises direct
investment around the world.

This argument has some implicit questionable hygsith that multinational enterprises’
investment results in technological diffusion agprate to developing countries’ technological
catch-up needs; that multinational enterprises’egtment is the only form of technological
diffusion; that property rights (especially patgrase the most important determinant of foreign
direct investment etc. All such hypothesis has lspsstioned in varying degrees in the economic
literature on property rights (see Chang (2001)afdarief survey). However, less research has been
done on the real motivations behind the permaneatch for ever broader and more stringent
protection of intellectual property rights in gealesind particularly of patents. Perhaps such ldck o
interest is explained by the fact that the usuglu@rent that firms aim at patent protection —
notwithstanding the monopoly positions such patagiits confer — to protect their innovations
effort (which otherwise simply would not occur) $® deeply and broadly accepted that it has
become common sense.

In fact, there is a common opinion among econontfsds granting a patent is a fair deal:
one concedes a monopoly position — a patent —dhasmge for more and more innovative efforts by
the firms. In economists’ jargon, one exchangesatic inefficiency(originated from the higher
prices the monopoly resulting of patent rights asarfor adynamic efficiencymore innovative
activity stimulated by the monopoly positions gehby patent rights). Dynamic efficiency means
more competition in the long run, which is valuablen at the cost of much less competition in the
short run.

Stiglitz (2003: 4) gives aclear example of thatdkof reasoning:

Markets by themselves thus will naturally lead @o tittle research, especially in
certain areas, like basic science, where apprapgiateturns is particularly difficult. To
improve matters —to increase resources devoteddearch — two approaches have been
taken. One tries to make the market for ideas rkeethe market for ordinary goods, by
making it easier to exclude others from the besddit one’s research. By increasing the
ability to appropriate returns, the extent of pesitexternalities is reduced. This entails
creating intellectual property rights. But thereaidiuge cost associated with this strategy:
while incentives to do research are increased, lednye is not efficiently used, and market
and monopoly power is conferred, thus reducing aiitipn in markets. Balancing the
two—the gains in dynamic efficiency with the losgestatic efficiency—is not easy, and it
is not clear that we have achieved the right baaticshould be clear, however, that those
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who say the stronger the intellectual propertytsghe better are almost surely wrong, but
such a position ignores the static efficiency costs

ThusStiglitz (2003) presents an instance of thectfpefense of patents through dynamic
efficiency hypothesis, notwithstanding the factttih@& concedes in sequence (2003:4) that an
increase in patent rights will not necessarily gnmore dynamic effects beyond a certain point, for
the use of previous ideas is usually the most itapbinput to generate new ideas, and a stringent
patent protection may impede or make the use oique ideas more difficult.

Even authors who acknowledge that patents may benpartant instrument for income
transfer from developing countries to developedsaiaad even from some developed countries to
other developed ones) resort to the dynamic efiiy hypothesis to defend the TRIPS agreement:

What emerges from this analysis is a picture ogmigprotection as an important method for
appropriating the rents of an invention. Althoughisi not the primary method of rent
appropriation, patent harmonization has the capdoitgenerate large transfers of income
between countries, with the US being the major fieiaey. The developing countries are
not alone in financing transfers, with Canada, th¢, and Japan also making sizable
contributions. These transfers significantly altee perceived distribution of benefits from
the Uruguay Round, with the US benefits substdpterihanced, while those of developing
countries and Canada considerably diminished. Hewedynamic efficiency gains from
increased innovation may go some way to offsettirignegative impact of these transfers,
which is an issue for future research (MCCALMANQ20182).

So, there seems to be room for a more careful ilgag®n and perhaps a revision of the
role of economic notion of dynamic efficiency. Iffieet, it will be argued in this paper that these i
plenty of room for reviewing not only dynamic bus@static efficiency, which should be replaced
by another concept of efficiency, especially wh&tuassing patent rights. But first it is important
to consider what Thorstein Veblen — whose ideaseasential to this paper — thought about the

problem of efficiency.

Instead of Productive Efficiency,Strategic “Sabotage”

In the beginning offhe Engineers and the Price Syst&f&BBLEN, 1944), Veblen makes a
compelling effort to give the wordabotagea broader sense than simply an unsubordinated
workers’ concealed act aiming at disturbing thenmadrproduction process and punishing inflexible
bosses. For Veblen, sabotage means a kirausiness strategwhich may be applied by either
workers or capitalists to advance their intereSisecifically for capitalists, sabotage may be used
against competitors to secure an advantageousqgrosit Veblen’s words:

But all this strategy of delay, restriction, hindca, and defeat is manifestly of the same
character, and should conveniently be called bystrae name, whether it is carried on by
business men or by workmen; so that it is no longersual now to find workmen speaking
of “capitalistic sabotage” as freely as the empifeyand the newspapers speak of syndicalist
sabotage. As the word is now used, and as it isgolp used, it describes a certain system of
industrial strategy or management, whether it ipleged by one or another. What it
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describes is a resort to peaceable, or surrefitimstriction, delay, withdrawn, or
obstruction.(VEBLEN, 1944: 4)

According to that conception of sabotage as a kihéhdustrial strategy one should not
devise a sabotage act as a violent act, but oedhtrary, “Sabotage commonly works within the
law, although it may often be within the letterhrat than the spirit of the law” (VEBLEN, 1944: 4).
Sabotage does not mean to make insurgent viol&it@oe should not imagine shops and factories’
buildings burning, machines torn down etc. On tbat@ry, sabotage is interruption, delay and
restriction perfectly suited to the rules of thenga— especially through a formalistic interpretatio
of the rules of the game.

So defined, what is the aim of one who employsstrategy of sabotage? Veblen’s analysis
is worth quoting:

It [sabotagé is used to secure some special advantage orrenefe, usually of a
businesslike sort. It commonly has to do with sdrimgt in the nature of a vested right,
which one or another of the parties in the casesdimmsecure or defend, or to defeat or
diminish; some preferential right or special advantage inpexst on income or privilege
something in the way of a vested interest. (VEBLESY4: 4-5, our emphasis)

So, sabotage is the usual strategy to employ whenbelieves that one right or somehow
vested interest is being threatened. So did workepmotect their special interests, as strikes may
be correctly conceived as “a typical species ofotaie”, exactly as lockout by employers
(VEBLEN, 1944: 5).

At this point, it is important to emphasize thatolén does not attach any moral judgment to
strikes, lockouts or any other kind of sabotage.isieery clear at this point: “All this does not
imply that there is anything discreditable or imalabout this habitual use of strikes and lockouts.
They are part of the ordinary conduct of industngder the existing system, and necessarily so”
(VEBLEN, 1944: 5). And it can be no different, faccording to Veblen sabotage appears in many
forms in business life and not only as strikes lac#outs.

In a more general sense, sabotage is not to belljmomdemned, according to Veblen
(1944: 6-75:.

Sabotage, accordingly, is not to be condemned bhawnd, simply as such. There
are many measures of policy and management bothriiate business and in public
administration which are unmistakably of the natofesabotage and which are not only
considered to be excusable, but are deliberatelgtisaned by statute and common law and
by the public conscience”.

But what are these “measures of policy and manageimn&h in private business and in

public administration” which are of the nature aibstage according to Veblen? Veblen is

’See also Knoedler (1997) on the same point.
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somewhat generic in describing those actions whiahywever being perfectly admissible in
accordance with the law and social values, hages#ime nature of sabotage. As we read in Veblen
(1944: 8):

A businesslike control of the rate and volume ofpatiis indispensable for keeping up a
profitable market, and a profitable market is tingt fand unremitting condition of prosperity
in any community whose industry is owned and maddgebusiness men. And the ways
and means of this necessary control of the outpuhdustry are always and necessarily
something in the nature of sabotage — somethinthénway of retardation, restriction,

withdrawal, unemployment of plan and workmen — welgr production is kept short of

productive capacity.

This rather important passage deserves carefultatte for we can devise some important
ideasquite different from what one can usually fimagnainstream books (and handbooks).First, it is
fairly clear that one can count among those prestiwhich have the nature of sabotage all
strategies businessmen devise to keep or sustairpribfitability of their concern bylenying
production in some degree in order to reinforceirtlaglvantagesrherefore, the kind of economic
environment which Veblen discusses is not the usaaipetitive world where producers are so
small in number and importance that they cannodifi@rently from producing the maximum
output they can, leaving for the market the taskeatfing the price and then their profitabilityidta
world where producers have the freedom to and wutelset their production levels in order to
reinforce their competitive position assuring biggeofits.

Second, such a strategy is typical of “any comnyuvtiose industry is owned and managed
by business men”. It amounts to say that the kirgitoation which Veblen has just described is not
an anomalous one. If sabotage is the ruleamf community in which industrial production is
private then some degree of denial of productitimesrule and not the exception, so that “sabotage”
has to be considered as a routine strategy to h@oged by enterprises. It seems then that,
consistent with Veblen, the case of production udit dapacity — contrary to what mainstream
economics usually supposes — is the real anomaly.

Third, there is no use in applying to this worl@ toncept of efficiency usually conceived
by economic orthodoxy as professed by mainstreamaguics. There is simply no efficient output
to be considered in economic calculations, for sf@lsiency would undermine the profitability of
industry which is the reason of private enterprises a world where there is no expectation of
getting closer to the ideal of mainstream econoreftisiency and efficient allocation of factors of
production (one should not forget his remark on“tiheemployment of plan and workmen”), for it
would be irrational for a businessman to act théy w because it would undermine the competitive

position and the profitability of his own business.
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This kind of approach has left some interpreterpeoceive in Veblen's discussion of
sabotage the same contradiction between workmarsstdppredatory instincts present in other
aspects of Veblen’'s work as, for example, Layto®6gt 65): “Viewing the contemporary scene,
Veblen saw an irrepressible conflict between bussinand industry. Business represented the
predatory instinct; the businessman profited brmipting or hindering production, that is by
"sabotage." Industry represented the creativencisti

But why producing at full capacity would be an fiwaal decision? That is perhaps one of
the most interesting and simultaneously importanirees of divergence between Veblen and the
economic orthodoxy, as for Veblen there is alwdys threat of what he calls between inverted
commas “overproduction”. The industrial system é&rmpanently growing ahead of demand for it
releases extraordinary productive forces, and smetbhould be paid careful attention as excessive
supply is always risking spoiling the market. AgairVeblen’s words(1944: 8):

The mechanical industry of the new order is incaitkty productive. So the rate and
volume of output have to be regulated with a viewvhat the traffic will bear — that is to
say, what will yield the largest net return in terof price to the business men who manage
the country’s industrial system. Otherwise therdl Wwe “overproduction”, business
depression, and consequent hard times all afound

The conclusion Veblen offers us could not be mdienao the orthodox approach to the

problem of economic efficiency (1944: 8-9):

Overproduction means production in excess of wint market will carry off at a
sufficiently profitable price. So it appears thia¢ tcontinued prosperity of the country from
day to day hangs on a “conscientious withdrawagf@itiency” by the business men who
control the country’s industrial output. They cantit all for their own use, of course, and
their own use means always a profitable price.

Summarizing, the general idea is that the incrgagmductivity of modern industry results
in a structural and so permanent threat of overmtion, a threat businessmen try to avoid by
refusing to product at full capacity — anineffidiesolutionto mainstream economics — in order to
protect their profits. But the fact is that in theodern industrial world there is no room for the
concept of efficiency as described by the Paret@mdition when one considers Veblen’s view.

Thus there are reasons grounded in Veblen's ideatedve behind mainstream economics

% Veblen seemed to identify two possible causes w&rmroduction, speculation and the development of
productivity:

The immediate economic fact for which " overprodtutt stands is, therefore, a divergence between
the nominal, accepted valuation and the actualeptegalue of property engaged in production, inseguence
of which the nominal earnings of capital (and imsocases the real earnings as measured in mehwalibbod)
are diminished.[...]

This divergence may be due to several differensesubut usually and mainly to two general ones,- a
speculative movement, and an increased efficierfcindustry. The action of the former of these needs
discussion here. A speculative movement may hasbqaliprices up unwarrantably. A fall of generatgsi due
to improved processes of production, may have @sprkethe actual present money value of propertggatyin
production below its nominal value. (VEBLEN, 18920}
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efficiency concept and that is a preliminary stepick is fundamental to understand Veblen’s
discussion of patents.

That discussion is indeed very brief and it is digwed in the context of intangible assets. In
spite of its brevity, Veblen’s discussion of patestand of intangible assets in general — is very
illuminating and deserves much more attention ttieat it usually gets. The next section will
consider Veblen’s concepts of intangible assetspatents. In the sequence, it will be argued that
Veblen’s discussion of efficiency may provide trouridations for a new concept of efficiency

which would not be based on resource allocatiorobWeblen’s concept of serviceability.

Patents as Intangible Assets for Veblen

To properly understand Veblen’s analysis of theneauc role of patents, one should
consider first his distinction between physicalriteof productive capacity and the same items as
“assets”. Then, that distinction hasevolved a d$tefher, into a distinction between tangible and
intangible assets. Such distinctions are presemeédeblen’s paper “On the Nature of Capital:
Investment, Intangible Assets, and the Pecuniargndee” (VEBLEN, 1908) and because they are
directly related to the issue of patents, they ldllconsidered hereinafter.

The first distinction is between physical itemspodductive capacity and the same items as
“assets”. Such distinction in Veblen’s analysisutessfrom the separation of two economic roles.
The first role of tools, raw material and equipmenthat of “productive goods”, meaning “the
industrial, or technological, efficiency and subsence of the material means of production.” The
second economic role — for the same goods — defiwes“the pecuniary use and effect of invested
wealth” (VEBLEN, 1908: 104). That distinction shdulbe done, according to Veblen,
notwithstanding the fact that they could be twdedé#nt roles of the same goods. In other words,
the fact that one piece of productive capacitypgliad to satisfy a human necessity (very broadly
devised) should not conceal the fact that the Saieee is supposed to contribute positively to the
wealth of its owner helping to generate a posipeeuniary flow of revenue. Veblen is quite clear
on this point:

Investment is a pecuniary transaction, and itsiaipecuniary gain, - gain in terms
of value and ownership. Invested wealth is cap#apecuniary magnitude, measured in
terms of value and determined in respect of itsmitade by a valuation which proceeds on
an appraisement of the gain expected from the @hipeof this invested wealth. (VEBLEN,
1908: 104-5)

Then Veblen continues underscoring the fact thexietis no strict and unidirectional relation
between the “material serviceability of the capgabds” (its usefulness to the community) and the
“pecuniary serviceability” of the same capital gedd its owner. In fact, the material serviceailit

of capital stock may be deranged exactly by thels®é pecuniary serviceability:
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The ownership of the material equipment gives thaer not only the right of use
over the community’s immaterial equipment, but alse right of abuse and of neglect or
inhibition. This power of inhibition may be madedéford an income, as well as the power
to serve; and whatever will yield an income maydapitalized and become an item of
wealth to its possessor. (VEBLEN, 1908: 106)

More paradoxical than that (for those who beliehat profits come basically from the utility
capital items have to society), Veblen makes dleafrin modern industry it is rather common that

pecuniary services are in opposition to materialises:

Under modern conditions of investment it happens infrequently that it becomes
pecuniarily expedient for the owner of the mategguipment to curtail or retard the
processes of industry, “restraint of trade”. Theivein all such cases of retardation is the
pecuniary expediency of the measure for the owoentfoller) of capital, - expediency in
terms of income from investment, not expediencytémms of serviceability to the
community at large or to any fraction of the comityexcept the owner (manager). Except
for the exigencies of investmente. exigencies of pecuniary gain to the investor,
phenomena of this character would have no pladhdrindustrial system. They invariably
come of the endeavors of businessmen to secureumipey gain or to avoid a pecuniary
loss. (VEBLEN, 1908: 106)

The last passage hasstrong connectionswith Vebtemsept of “sabotage”, as already seen.
It must be remarked thatthe point to be underschegd is not only that for Veblen the conditions
of profitability of capital — what defines capitidms asassets— usually do not contribute to the
maximum welfare of the community made possibleh®yproductive base, but also — and perhaps
more importantly to the discussion which is thet@ntheme of this paper — that strategies to
restrain the economic activity are part ofdheent arsenal of business strategies. Such strategies
are not occasional or typical of extrememomentsusiness activity, but they are a permanent part
of the businessmen strategic tools and they résaoinem routinely.

The objective behind those strategies is alwaysdhpreserving competitive advantages to
the owner of capital, and not to satisfy societyéeds: it is production for profit, not productitmm
the common good. Of course the idea that produdsoproduction for profit and not for the
common good is not alien to mainstream economibs. difference here between Veblen and the
mainstream economic theory is about tbecidencebetween production for profit and production
for the common good. Mainstream economics affirhet there is a natural coincidence between
the two, the searching for profits resulting neaebsin an increase in the aggregate welfare. For
example, in the case of concern here, mainstreamoetics asserts that the incentive produced by
the monopoly profits generated by patent proteaioarantee that there will be an innovative effort
which will in the long run increase community’s Weking, as that effort will result in more
efficient production of better goods.

However, for Veblen such coincidence between tb& for profits and the common good is

not natural, on the contrary, there is usually ati@miction between the two. The reason why that
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contradiction comes into view is that for Veblere tpecuniary motives do not work in the
mainstream economics ideal world of perfect contipeti but in the real world competition where
any expedienprovided by social institution® assure an advantage in competition will beriake

That is an important point to be underlined herbe Tifference between Veblen and
mainstream economics result from the fact that)emMmainstream economics assumes the rules of
competition to be the abstract and idealipedeeconomicules of the perfect competition model,
Veblen considers that not only economic rules lisb gocial rules (laws and habits of thought)
regulate competition, serving to pecuniary motiv@s. it comes as no surprise that the kind of
behavior Veblen identifies in businessmen is rattiéierent and far more complex than the
behavior assumed by mainstream economics. The grmssumed by mainstream economics
between pecuniary and productive serviceabilitultesrom the highly idealized institutions which
regulate competition in its abstract competitivedelo

Once the difference between capital as composeprarductive items and capital as a
collection of assets is made clear with the assettiaonclusion that businessmen decisions are
directed by assets profitability and so frequemitgsents some degree of divergence with what
would be functional to the community, distinguighinetween tangible and intangible assets, is the
next step. First, Veblen makes clear that intargdsdsets are subject to the same requirement of
providing yield to their owner as tangible oneshé&ir intangibility is a matter of the immateriality
of the items of wealth [...] of which they are mage but their character and magnitude as assets is
a matter of the gainfulness to their owner of thecpsses which their ownership enables him to
engross” (VEBLEN, 1908: 111-2).

Then, one must not look for the difference betwrgangible assets and tangible ones in
their requirement of net income generation. Thajuirement operates for any kind of asset
irrespective of its materiality or immaterialityné surely the same requirement applies to patents,
one kind of intangible asset. However, accordingVeblen, there is an important difference
between intangible and tangible assets: the firmsoarenot of a technological or industrial
character and according to him “herein lies thestaritial disparity between tangible and intangible
assets” (VEBLEN, 1908: 112). But if intangible assare not of technological or industrial
character, what is their essential character imthdern economic system?

The first step to understand these assets promatgrding to Veblen, is to recognize the
usual fact that social rules also operate to peadvantages to social groups and individuals
throughincome distribution

The principles and practice of the distributionngfalth vary with the changes in technology
and with the other cultural changes that are géongard; but it is probably safe to assume
that the principles of apportionment, — that is&y, the consensus of habitual opinion as to
what is right and good in the distribution of theoquct, — these principles and the
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concomitant methods of carrying them out in practiave always been such as to give one
person or group or class something of a settletbfece above another. (VEBLEN, 1908:
112)

Those social rules have been a common fact in thmeah history according to Veblen
(1908: 113), for “Principles (habits of thought)undenancing some form of class or personal
preferences in the distribution of income are toftnend incorporated in the moral code of all
known civilizations and embodied in some form dftitution”. The novelty about capitalism is that
it transforms these advantages in income distabuproduced by social rules @assets to be valued
in proportion to the access they provide to a [@ged position in income and wealth distribution:
“When property rights fall into definite shape aheé price system comes in, and more particularly
when the practice of investment arises and busiestsprise comes into vogue, such differential
advantages take on something of the characterarigible assets” (VEBLEN, 1908: 113). If such
privileges in income and wealth distribution cantkensferred through selling and buying, then
their character as capitalistic assets is fullyie@gtd and realized through capitalization of thuea
of the advantage each privilege confers to its owhg the same rule which applies to tangible
assets.

However, in spite of the fact that tangible andaingible assets are subject to the same
process of capitalization, Veblen does emphasiaghie sourceof the potential revenue which will
be capitalized in the asset value is different ediog to themateriality of the asset — i.e., if tangible
or intangible. It happens so because “in the catangible assets there is a presumption that the
objects of wealth involved have some (at least @b serviceability at large”(VEBLEN, 1908:
115), which means that tangible assets are prestongerive their revenue to be capitalized from
the potential value of the flow of products theglgi

But the reality of the intangible goods is rathgstidct, for “in the case of intangible assets
there is no presumption that the objects of wealiolved have any serviceability at large, since
they serve no material productive work, but onlyitierential advantage to the owner in the
distribution of the industrial product” (VEBLEN, @8: 113). In a footnote at the end of this
statement, Veblen observes that the charactenzafigatent rights as an intangible asset of this
sort has been criticized (VEBLEN, 1908: 115-6, ). Against that criticism, Veblen first affirms
there is no value judgment in classifying paterggnangible assets so defined. But his second
remark is very important and of direct interesteher

The invention or innovation covered by the patéghtris a contribution to the common
stock of technological proficiency. It may be (inufiegely) serviceable to the community at
large, or it may not; [...]But, whether the inndweatis useful or not, the patent right, as an
asset, has no (immediate) usefulness at largee stacessence is the restriction of the
usufruct of the innovation to the patentee. Immietijaand directly the patent right must be
considered a detriment to the community at largecesits purport is to prevent the
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community from making use of the patented innovgtizwhatever may be its ulterior
beneficial effects or its ethical justification.(BEEN, 1908: 116, n. 1)

In the quotation above Veblen makes clear thatpaeddently from the nature of the
innovation to which the patent right is attachéa, patent right per se is detrimental for it présen
new knowledge to be used by the community, it medms patent right limits severely the
serviceability of the innovation by restraining its use. Herer¢hss no resource to a “dynamic
efficiency” to counteract a “static inefficiencyit is at first and fundamentally recognized the
negative effect of the patent on the productiveacdp of the society andnly after thatany
positive or ethical consideration is accounted fbhe reason for such preeminence of the
detrimental effects of patent rights come from \éefd concept of serviceability, which provide a
rather different foundation for efficiency analysiean mainstream concept of efficiency (either

static or dynamic), as will be discussed in théofeing.

Neither Static, Nor Dynamic Efficiency: Serviceability

For Veblen, efficiency means that there were nasgtu waste along the vertical industrial
chain, in spite of the intense specialization preaddy the advanced division of labor of modern
industry. In effect, efficiency — as Koedler (1997as remarked — is an engineering concept,
according to which efficient production means adieand undisturbed flow of goods and services
across the complementary branches of industry.

In Veblen's own words:

[...] each industrial unit, represented by a givedustrial “plant”, stands in close relations
of interdependence with other industrial proceggasg forward elsewhere, near or far way,
from which it receives supplies — materials, appex,aand the like — and to which it turns
over its output of products and waste, or on whicthepends for auxiliary work, such as
transportation. (VEBLEN, 1919: 15).

Once defined in such terms the characteristics oflem industrial productive system,

Veblen clearly states what he understood as efiitgi@nd efficient production:

By virtue of this concatenation of processes the&eno industrial system at large bears the
character of a comprehensive, balanced mechanige¢gs. In order to an efficient working
of this industrial process at large, the variousstituent sub-processes must work in due
coordination throughout the whole. (VEBLEN, 1918).1

Efficiency for Veblen is clearly defined as cooralion of production activity across the
branches of a modern economic system with intengsi@h of labor, and not as production at full
capacity without idle resources anywhere in theesys It is not surely the idealized world of

Pareto’s efficiency; it is a world where goods aedvices flow without disturbance.
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Veblen attached a great importance to that undistuflow of goods and services because
any significant disturbance would not be confinea tocalized small group of industries:

The disturbance is rarely confined to the singknplor the single line of production first
affected, but spreads in some measure to theAalitturbance at any point brings more or
less derangement to the industrial process at.|l&gehat any maladjustment of the system
involves a larger waste then simply the disablifigome or two members in the complex
industrial structure. (VEBLEN, 1919: 17).

This concept of efficiency as well-coordinated emoit flows across an industrial system
with advanced division of labor is perfectly suitem the reality of a world where firms may
deliberately operate in less than full capacityduaiion in order to reinforce their competitive
position increasing their profits.

But why should one assume that a well-coordinaled ficross industry is the efficiency
target to be achieved? The root of this concepffafiency goes deeper in Veblen’s ideas than only
assuring the steady working of input-output chaiross the industrial sector. One can identify this
root in Veblen’s concept of instinct of workmanship effect, according to Veblen (1898: 196), the
basis of the search of efficiency — in the sensa shooth working of the economic system without
discontinuities — is to be found in the discomfitrat the lack of effectiveness produces in one’s

own sense of worth:

Under the canon of conduct imposed by the instiatt workmanship, efficiency,
serviceability, commends itself, and inefficienayfuotility is odious. Man contemplates his
own conduct and that of his neighbors, and passgsdgment of complacency or of
dispraise. The degree of effectiveness with whiehlives up to the accepted standard of
efficiency in great measure determines his contentwith himself and his situation.

A lot has been written about Veblen’s concept sfinct as a human inclination of behavior,
but it is not necessary to get deep into this pmrdrder to understand that another conception of
efficiency more centered in the serviceability bé teconomic system — it means, its capacity to
satisfy human needs - is clearly possible from ¥l analysis. Such a concept of efficiency is
quite distinct from orthodox economics on two inmtpat accounts: (a) it is a practical concept, in
the sense that it does not presupposes a hightsaabpicture of the economic system, as the one
which is typical of the perfectly competitive matkehypothesis indispensable to orthodox
efficiency concept; (b) it is a concept that evédgahe working economic system in function of the
society’s needs which are not simply assumed aagfeegation of individuals’ needs, as Klein and
Miller (1996) have already remarked.

That second account is important in a particulassdhat deserves to be fully considered. If
one consider that the societies’ needs to be matisire basically individuals’ needs, it is hard to
escape either from the orthodox difficulties refate aggregation of preferences, or from the
individualistic solution of the market. However,afie considers efficiency to be the satisfaction of
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societal needs it becomes less difficult to ackeolge that some of these needs are collective in
nature and as so they may deserve solutions thasdend the market or an individualistic
approach.

This last point is really important when one musaleate a far-reaching agreement with
economic and social broad implications for seveaalntries around the world, as is the case with
the TRIPS agreement. To evaluate a set of rulake-the TRIPS agreement — according to its
effects on individuals is not the same as evalgdtie same set of rules according to its effects on
collective groups, because groups of people mag same characteristics that are specific to the
group and cannot be properly understood when ongiders the individuals.

This is fairly possible, for example, when one ¢dess pharmaceutical drugs. For example,
consider drugs used in tuberculosis treatment. &sgfhat the price of these drugs simply make the
medicine unaffordable to a whole group of individuavho by its own social condition cannot
afford the drugs. Let’s suppose that there is #@mtive from the government to buy those drugs
and to send them to the poor people that need tlhem patents again make those drugs so
expensive that it puts the government’s budgetuy rhedicine to poor people at risk. That's the
kind of situation that one cannot be assessedavitiodox tools like the Pareto-efficiency test.

It is surely hard to assess our example of a budgetly medicine to poor people according
to Pareto-efficiency criteria, as any change inlibdget for drugs for poor people will necessarily
improve someone’s condition (either the people wayp taxes to help the government to buy drugs
or the people who receive the drugs purchaseddgdlernment) and make others worse. It is not
even assumed that the hypothetical high pricebiage medicine caused by patents are subject to
social welfare judgment according to Pareto-efficietest, for the test usually takes for granted th
institutional settings in the welfare analysis.

But it is also very hard to assess our hypotheticaiget problem with the Kaldor-Hicks
criterion. The Kaldor-Hicks criterion states thaee if there is a new arrangement which puts one
person in a worse situation and other person ieti@tbone (what should in principle invalidate any
Paretian welfare analysis which supposes that aneonly take as an improvement a new situation
where someone gets better while nobody gets woose),can still evaluate the efficiency of the
new arrangement simply supposing that the persam gets better may — hypothetically —
compensate the person who gets worse. So, if deecdithe improvement of the person who gets
better is larger than the size of the loss of thes@n who gets worse, the person who gets better
would — again hypothetically — compensate the pevgoo has got worse off and still so make a net
gain. In this case, as the compensation is donelerd is still a net gain, one could say that the
new arrangement would be efficient. If, on the cary, the size of the improvement of the person

who gets better is smaller than the size of the twisthe person who gets worse, the person who
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gets better would not (always hypothetically) comgade the person who has got worse off (for
there would be no way of still realizing a net gaand the new arrangement would not be efficient.

There are important problems with the Kaldor-Hickigerion (see Coleman (1980, 2003)),
and so it is hard to understand what the Kaldokslicompensation principle means by
“efficiency”. First of all, there is no doubt aboutdging a situation as a Paretian improvement or
not, but one cannot expect the same precision dofdflicks criterion. This can be clarified by
showing that there is no correspondence betweeatd?afficiency and Kaldor-Hicks test. As
Coleman (1980: 513-4) has put before, a distriloutiat is Kaldor-Hicks efficient does not need to
be Pareto superior. The fact that no compensadieffectively paid results in that some individuals
get better and other get worse, and so there aggaumds to affirm that a new situation that is an
improvement according to Hicks-Kaldor is also Passiperior. But a configuration that is Hicks-
Kaldor efficient need not be a Pareto-optimum ejtha there is nothing that prevents individuals
in the new Kaldor-Hicks efficient configuration farther improve their gains through trade. Of
course the reverse is not true: a Pareto-supeitioati®on may be Kaldor-Hicks efficient simply
because there is no way a winner may compensaiseg, land a Pareto-optimum may be also a
Kaldor-Hicks efficient situation for there is no yva winner may compensate a loser and there are
no further gains of trade to be made in the effic@nfiguration.

However, there is another problem with Kaldor-Hit¢kat is a more important reason for
concern in relation to the kind of discussion isngedeveloped here, a problem already pointed by
Coleman (2003: 107): “The fact is that unlike thard®o criteria, Kaldor-Hicks allows for both
winners and losers. If the worries about interpeasa@omparability are legitimate, Kaldor-Hicks
reintroduces them; it does not solve them”. Colémamark is crucial here: it would indeed be a
great problem in the hypothetical example preserdgbdve to decide what to do with the
government budget to buy medicine to poor peoplessmes of who can compensate who: the poor
who need the medicine or the taxpayers that wakéép their money. Substituting capacity to pay
compensation for utility does not seem to be arytem to that difficult choice, especially when
there are huge differences in relative wealth amgnogips of people, as it is typical of developing
countries.

The problem with dynamic efficiency is not that gg#s do not provide incentives to
technological innovation. The problem with dynangfficiency is that it supposes patents a
necessary conditionto that incentive. It has alydaskn extensively discussed in literature that: (1
patents are not in any occasion a necessary comddr innovations to be developed; and (2) there
are many instances where patents have been used puaitect creative effort, but only to create
barriers to entry — an instance of Veblen’s “sagetaln effect, the case for patents not being a

necessary condition for innovative effort to ochas been presented from theoretical or empirical
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points of view by Mansfielet al (1981),Scherer (1984), Mansfield (1986), Leenal(1987),
Scherer and Ross (1990), Ordover (1991), only totioie the basic references.

The use of patents as barriers to entry has aHl@tgry in economic literature as well as in
American antitrust practice. In fact, it is a saddhistory that it is only possible here to indecane
of the several sources that summarize that hisugan Sell (2003) shows that even in the United
States until the mid-twentieth centuryall analydiessed the monopoly aspect of patents and not its
possible incentives to innovation. As Sell (2008) éxplains, until the eighties “Patent rights were
construed as monopolies, market power was presanddhese rights were subordinated to the
dominant anti-trust policy”. From the end of theneteenth century with the enactment of the
Sherman Act until the end of the twentieth centtifjnis anti-patent environment, characterized by
vigorous anti-trust enforcement and judicial ateack the scope and validity of patents, led US
businesses to question the economic value of patetection” (Sell, 2003: 66). Given the
particular emphasis on the antitrust use of patéiMere often than not, the courts presumed
patents to be invalid, and patentees were criticipe setting monopoly prices for inventions that
were already in public domain”. (Sell, 2003: 66hidl picture of severe judgment of patents’
potential antitrust consequences only changedearetid of the last century, when it became evident
to American policymakers that “[...] while US firmsopeered technologies such as the transistor,
the video cassette recorder, and the integratetlitirother countries, most notably Japan,
successfully commercialized these US invention€ll(2003: 67). Then the emphasis changed
accordingly from the monopoly threat to the innoxaincentives resulting from patents.

However all those problems in judging static andnatyic efficiency — especially
concerning patents —, one can perfectly judgelathents involved in a patent according to their
serviceability to the society’s needs. One mustpimask about an enterprise behavior: is that
behavior intended only to sustain an advantageosgi@n through restraining economic activity —
in Veblen’s view, is it a “sabotage” strategy —dmes it really satisfy society’s needs by somehow
meeting human necessities? But even so, one mbgsiiif firms effectively use the protection
provided by patents’ monopoly rights to promotebts#age” in Veblen’s sense and what is the

relation of that “sabotage” to TRIPS Agreement.sTwill be the next topic.

Some Evidences on Multinational Strategies and the TRIPS Agreement

Susan Sell (2003) reports the mobilization of bessmen which originated the political
pressure from developed countries’ governmentsaaslty the United States and the governments
of European Union and Japan that would eventualygdnsolidated in the TRIPS Agreement. In
that effort to make the protection of intellectypabperty rights — and particularly patents — more

rigorous and internationally uniform, a fundamenmtialyer was the Intellectual Property Committee
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(IPC), createdin 1986. As Susan Sell (2003) dessrithe IPC was composed mainly of
businessmen from software, entertainment and plwmtigal industr§. Susan Sell explains
succinctlywhat were IPC objectives and the sucitesshieved:

The IPC sought to develop international supporifgroving the international protection of
intellectual property (patents, copyrights, tradetea and trade secrets). The IPC, in
conjunction with its counterparts in Europe andadgrafted a proposal based on existing
industrialized country laws and presented its psaf®to the GATT Secretariat. By 1994,
the IPC had achieved its goal in the Trade RelAsgukcts of Intellectual Property (TRIPS)
accord of the Uruguay trade round. (SELL, 2003: 96)

It is hard to find another case where several gowents so completely acquiesced to the
interest of private businessThe IPC succeeded not only in convincing the é&thiStates
government to adopt its demands in the internaktinagotiations of the Uruguay Round, but also
succeeded in mobilizing its counterparts in theogaan Union and Japan to transform its demands
in an international agenda. That mobilization wapartant, for “The transnational leadership of
these US-based corporations was decisive in thearhent of the TRIPS accord” (SELL, 2003:
97).The result was that “These private sector actacceeded in getting most of what they wanted
from an IPC agreement, which now has the statysubfic international law”, and so “In effect,
twelve corporations made public law for the worlBEHLL, 2003: 96).

But what was the objective of those twelve corpgorat which “made public law for the
world"?Christopher May (2000: 82, our emphasis)dess it very clearly:

Corporations who control major intellectual progeresources undoubtedly like to retain
their technological leadis-a-vistheir (potential) competitors. While needing ttoal use
and distribution on the basis of authorized licemsewell as direct production or processing,
unauthorized use of corporations’ intellectual @y eats away at their market position,
and may undermine it totally where market accegzésdated by counterfeit availability.
Thus, there was likely to be pressure on the U&igowuent to work towards an agreement to
include TRIPs in the WTO's treaties, and it waljkto come from the high technology,
entertainment and luxury goods exporting sectothef US economy. In these sectors US
corporations dominate the market based on thelization of knowledge resourcesill
sought to maintain their competitive advantage dase strengthening their control of the
intellectual property elements of their activitiagernationally.

While lengthy, the passage above is worth quotmisi integrity. There is here an obvious
case of intangible assets (property rights — patenparticular) being used to restrain production,
exactly the same way that Veblen had analyzedsrcbincept of industrial sabotage. The only and
important difference — which Veblen could probablyt anticipate at his time — was that such

strategic restrain would extemtternationallyto several countries at the same time.

“In 1986, IPC was organized by executives from Blidyers, CBS, Du Pont, General Electric, General
Motors, Hewlett-Packard, IBM, Johnson & JohnsonrdkeMonsanto and Pfizer (SELL, 2003: 2).

® The IPCinfluence on American government went satfiat IPCprovided even legal support to the United
States’ negotiation team (MAY, 2000: 82).



17

At the same time it must be clear that, as Vebleotavbefore, the issue at stake here with
patent rights protection is much less of reapirgititentives it provides to innovative effort, and
much more of assuring a dominant position throwggtraining potential competitors.It is so highly
significant that according to the Pharmaceuticadech and Manufacturers of America (PhRMA),
“the Indian patent system was the most direct natiow for US efforts in the Uruguay Round
negotiations relating to patents” (SELL, 2003: 130)

Conclusion

The evidences on the strategic action took by maiiibnal enterprises that resulted in the
TRIPS agreement seem to corroborate Veblen's cémaafpstrategic sabotage and patents as
subject to the characteristics of intangible asketence analyzed. Therefore, by taking intelldctua
property rights protection — particularly patendgection — to be an absolute value to be universall
protected worldwide under severe uniform standatds, TRIPS Agreement denies important
degrees of freedom to developing countries if thegrch to meet their populations’ demands. That
absolute value conferred to patents and intelléqiuaperty results of a mainstream concept of
(either static or dynamic) efficiency which mustreexamined.

Such reevaluation suggests Veblen’s concept oficeability as a better standard of
assessment of how to satisfy the needs of deveJamuntries societies through patents and other
forms of intellectual property rights protectionhdl so-called “harmonization” of protection of
patents intended by TRIPS agreement has hindensglagéng countries from adopting measures
against the use of patents to restrain economiecitgcand sustain advantageous positions, even at
the cost of poor populations.

That concern is more important the more concertdregethe multinational industry from
where the patents are being demanded, what straagigests that patents are being used in
Veblen’'s sabotage strategy to restrain internatiesanomic activity, global competition and so
causing harm to developing countries’ people. Bpigrehension becomes especially relevant when
one considers the TRIPS agreement effect of regtigadomestic industry in developing countries,
particularly pharmaceutical industry, weakening pefition and therefore consolidating the
advantage of developed countries pharmaceuticakinglat the expense of the serviceability to the

people of poor countries.
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